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STATEMENT OF THE CASE.

Two appeals are here presented; one from a final

order of the court denying appellant's petition to have

returned to him certain personal property seized by

Prohibition Officers in appellant's place of business

upon his arrest for a violation of the National Prohibi-

tion Act (Tr. 46) ; the other from a final judgment,
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denominated a decree, in a libel of information action

forfeiting and condemning the same property to the

United States. (Tr. 45)

On the 29th day of February, 1930, certain National

Prohibition Enforcement Officers, without any search-

warrant or other legal process, entered appellant's soft

drink parlor operated by the defendant and located at

219 South Arizona Street, in the City of Butte, Silver

Bow County, Montana, and there seized and took into

their possession the following described personal prop-

erty: I mixer, i cigar case, i cash register, i back bar

bottom—3 sections, i small glass case, i mirror, i

bar top, I bar base—2 sections, i wash rack, and i

back bar top with mirror. On the same day one J. Q.

Adams, after the seizure was made, appeared before

L. M. Van Etten, a United States Commissioner for

the District of Montana, Butte Division, and made

affidavit that appellant and another did unlawfully and

knowingly possess intoxicating liquors in a place of

business contrary to statute, to-wit, Section 29, Title

II of the National Prohibition Act. (Tr. i) On the

same day the appellant was taken before the United

States Commissioner, who found him probably guilty,

and reqtiired a recognition of him to appear in the

District Court of the United States for said District

at Butte, Montana, for the next term. (Tr. 2) A
transcript of the proceedings had before the U. S.

Commissioner was filed March i8th, 1930, with the

clerk of the District Court of the United States, Dis-
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trict of Montana, Butte Division. (Tr. 2-3) On

which day appellant filed his verified petition and mo-

tion to restore the property unlawfully seized. (Tr.

3-4) On April 25th, 1930, and indictment was filed

in said court charging appellant with unlawful sale of

intoxicating liquor at a soft drink parlor located at

said street and number, with unlawful possession, and

with the maintenance of a common nuisance. (Tr. 4

et seq.) On May 22nd 1930, appellant filed his

amended petition and motion for return of the prop-

erty seized and its suppression as evidence. (Tr. 7 et

seq.) In it he alleged, among other things, that when

the seizure was made he was in the quiet and peace-

able possession of the property; that the seizure was

made without a search-warrant; that the persons mak-

ing the seizure found no intoxicating liquor in his

place of business; and thereupon made a search of

some outbuildings situate in the rear of his premises,

and did find some intoxicating liquor there; whereupon

he was arrested for the unlawful possession of intoxi-

cating liquors in violation of the National Prohibition

Act; (Tr. 8) The property seized had a reasonable

market value of $637; that since the seizure was made

the United States of America has adopted the same

and the property is in the custody of the United States

Marshal for the District of Montana, subject to the

jurisdiction and order, and judgments and decree of

the court. (Tr. 9) He alleged all the property to be

capable of being, and it was, used for legitimate pur-
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poses at the time of its seizure, and was so used at the

time of its seizure, for he was then engaged in the

business of selHng at retail cigars, cigarettes, confec-

tions and soft drinks containing less than one-half of

one per cent, of alcohol by volume, and that none of

the property was used for the unlawful transportation,

or in or about the manufacture of intoxicating liquors,

and none of it was designed for the manufacture

of intoxicating liquors, or for use as containers there-

of. (Tr. 9-10)

On May 23rd, 1930, appellant was arraigned and

trial was had. He pleaded not guilty, whereupon a

jury was empaneled. After one witness for the United

States was sworn and examined, appellant withdrew

his former plea of not guilty and entered a plea of

guilty as charged. Whereupon the court pronounced

judgment against him for the offense of unlawfully

selling and possessing intoxicating liquor and main-

taining a common nuisance in violation of the National

Prohibition Act, committed on February 7th and Feb-

ruary 25th, 1930, at Butte, Montana. (Tr. 11-12)

Prior to that time, and on March 29th, 1930, the

United States filed its libel of information to forfeit

and condemn to the Government the property seized

on the 25th day of February, 1930 (Tr. 12 et seq.)

The libel alleges, among other things, that before the

commencement of the action the seizure was adopted
by the Federal Prohibition Administrator for the Dis-

trict, and the property was then in his possession in
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storage at a storage house in Butte, Montana. (Tr.

14) A warrant of arrest and monition was issued.

(Tr. 15) Upon which the marshal made his return that

he attached the property by serving a copy on an offi-

cer of the storage company, and made him custodian

thereof, and also served a copy on appellant, besides

publishing the same. (Tr. 17) A general demurrer

was filed by libelee, appellant herein, and overruled by

the court. (Tr. 18-19) Wliereupon appellant filed his

answer and defense as libelee to libelant's libel. (Tr.

19) In it, among other things, he alleged that when

the seizure was made he was, and then was, the owner

of the property, and he was arrested on a complaint

for a violation of the National Prohibition Act, but not

for the unlawful manufacture or the unlawful trans-

portation of intoxicating liquors; that he plead not

guilty to the charge before a United States Commis-

sioner for the District of Montana, Butte Division,

and he was thereupon admitted to bail. That an in-

dictment was thereafter returned and filed against him

charging him with a violation of the National Prohi-

bition Act for the same alleged offense referred to

in the libel. That the complainant. United States of

America, libellant, by virtue of the premises, did elect

to prosecute appellant under and by virtue of the provi-

sions of the National Prohibition Act. (Title 2"/

USCA). He prayed for a dismissal of the libel, that

it be quashed, and his property restored to him. (Tr.

19-21) A bill of exceptions was presented, signed, set-
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tied and allowed. (Tr. 21-40). In it there is disclosed

the criminal case came on regularly for trial to the

court sitting with a jury upon appellant's plea of not

guilty. After the first witness was sworn and testi-

fied briefly the following proceedings occurred:

"MR. TOOLE.—May it please the Court, at

this time defendant changes his plea from not

guilty to guilty.

MR. WAGNER.—May it please the Court, we
will ask that an order be made and entered in

this case for the restoration of the property.

THE COURT.—I'll hear the motion at some
other time at the conclusion of the jury term. If

you want to present anything on behalf of the

motion I'll hear you then.

MR. W^AGNER.—Next Tuesday, your Honor?
THE COURT.—Yes, Tuesday. I believe there

is a libel filed in this case and also an answer to

the same?
MR. WAGNER.—Yes, sir.

THE COURT.—All come up together.

Whereupon the Court sentenced the defendant

to thirty days in the common jail of Silver Bow
County, Montana, $150 fine, and costs, upon his

plea of guilty to the indictment charging unlaw-
ful sale of intoxicating liquor February 7th, 1930,
unlawful possession of intoxicating liquor Febru-
ary 25th, 1930, and maintenance of a common
nuisance on February 25th, 1930; all in violation

of Chapter II, Title 27, U. S. Codes." (Tr. 23)

Thereafter, and on the 27th day of May, 1930, ap-

pellant's petition for the restoration of property filed

in the criminal action came on regularly for hearing

with the libel action. (Tr. 23)
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Ben Holter, a Federal Prohibition Agent, testified

he assisted in removing the fixtures at appellant's

place of business on the 25th of February. He did

not make the search—it had been made before he got

there,—and there was no gin or whiskey bottles there

at that time. Afterwards, about six weeks or two

months prior to the hearing, he seized a quantity of

intoxicating liquors at the place, and there were no

revenue stamps on the bottles containing the liquors,

but appellant herein was not in charge of the place at

that time. (Tr. 24)

Doyle, a Federal Prohibition Agent, with another,

purchased a few drinks of moonshine whiskey from

appellant on the 7th day of February of this year;

and that is all he knew about the case. (Tr. 25-26)

Donovan, a Federal Prohibition Agent, assisted in

the search of the premises on February 25th. Some

two gallons of gin and a small amount of moonshine

whiskey was found. No revenue stamps were found

on the containers. (See Assignment of Error No. i

herein). The gin was found in a shed in the rear

leading from the back door of the premises. Moon-

shine was on the bar when witness went in. That

had already been seized by Adams and Smith. And

the only liquor witnesses knew anything about was

outside of the room where the property was seized,

but was in an inclosure of the same premises. (Tr.

27-28)

Appellant testified in his own behalf. Among other
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thing's, he testified that he was the same person who

had on file an amended petition for the return of

property seized, and the same person whose name

appears on the monition and Hbel proceedings before

the Court. The day before the seizure he bought the

fixtures from Mr. KHne. He ran a lunch and soft

drink establishment: "but no whiskey in the place at

the time of the raid." At the time of the seizure he

owned the personal property and fixtures, and the list

contained in his petition for return was full and cor-

rect. (Tr. 29) The property had a value of $600

or $650:

"I was there when the search was made. They
called me out in the back and there was a big

ice-box in the back yard outside the back door.

There was no liquor found inside the room where

the personal property was located. At the time

the seizure was made I was using the premises

for soft drinks, cigars, tobacco, cigarettes, some
gum, soda water, near beer and ginger ale. As
to the volume of business done there, I had only

one day there. $25 the first day. The day before

was my first day there. The kind of soft drinks

I served were different varieties of soda water,

near beer and ginger ale. My business is cook,

and I intended starting a lunch counter there."

(Tr. 30)

For the United States two other witnesses testified,

'both Federal Prohibition Agents. Smith went to the

place with Adams and a number of other agents to

make the search on February 25th, 1930. He found

appellant in the act of dumping whiskey out of a bar
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glass. They secured a whiskey glass full of whiskey.

In the ice-house in the rear they got about nearly half

a pint from a jug. In a garage sixteen or eighteen

feet in the rear of the place they discovered 3 gallons

of gin buried in a hole in the ground and covered with

boards and then dirt raked over the top of it. A very

plain and distinct trail led from the back door of the

premises to the garage and also to the ice-house. (Tr.

31-32)

Hill testified to the same effect. Also when the

seizure was made appellant was taken before a United

States Commissioner and charged with possession of

intoxicating liquor. (Tr. 34 et seq.)

The records in the criminal case were introduced in

evidence, as follows:

"(a) Indictment charging unlawful sale of in-

toxicating liquor February 7th, 1930; unlawful

possession of intoxicating liquor on February
25th, 1930, and maintenance of a common nui-

sance February 25th, 1930, at 219 South Arizona
Street, Butte, Montana. All counts being based

upon .violations of Chapter 2, Title 27, U. S.

Codes.

(b) Defendant's plea of guilty to the indict-

ment.

(c) Sentence of the Court upon plea of guilty,

and conviction of defendant upon said plea.

(d) Defendant's petition for the return to him
of personal property seized on February 25th,

1930, from his place of business at 219 South
Arizona Street, Butte, Montana, the place where
he maintained a common nuisance, as disclosed by
his plea of guilty to said indictment."
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Both parties having rested, the matter of appellant's

petition for the restoration of personal property seized

filed in the criminal action, and the issues involved in

the libel action, were submitted to the Court for deci-

sion, and taken under advisement, and on the 29th day

of May, 1930, the Court rendered its written deci-

sion, and ordered a decree in favor of the United

States in the libel action. Among other things. Judge

Bourquin decided:

"It is obvious there is no direct or any con-

flict between Section 1185, supra, and Sections

34, 39, supra, of the Prohibition Act. (N. B. The
Sections above referred to are Section 1185, Title

26, U. S. Codes, and Sections 34 and 39, Chapter

2, Title 27, U. S. Codes) ''' * '^ The Government's
case is made out, the articles were forfeited and
now condemned; and decrees are rendered ac-

cordingly."

An exception to the decision as applying both to the

criminal case and the libel action was ordered noted

by the Court. (Tr. 38)

The Court's opinion embraces these appeals, and

also the Ryan case, No. 6184, now before the Court.

(Tr. 42 et seq.)

The questions involved are clearly stated in two as-

signments of error, as follows:

ASSIGNMENT OF ERROR No. I.

The Court erred in overruling defendant's objection

to the testimony of the witness Ed Donovan, after the

said Ed. Donovan had testified that he was a federal
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prohibition agent and had assisted in the search of

the premises at 219 South Arizona Street on February

25th; that there was intoxicating Hquor found there,

some 2 gallons of gin and a small amount of moonshine

whiskey.

Q. Any revenue stamps on any of the containers

in which the liquor was found?

MR. WAGNER.—Objected to as incompetent, ir-

relevant and immaterial.

THE COURT.—Overruled, you may answer.

MR. WAGNER.—Exception.

A. There was not.

THE WITNESS.—I helped remove the fixtures at

that time, consisting of a cigar case, back bar, cash

register, small glass case, mirror and wash rack. (Tr.

47-48)

ASSIGNMENT OF ERROR NO. II.

The Court erred in denying defendant's petition to

have restored to him personal property seized at his

place of business at 219 South Arizona Street, Butte,

Montana, on February 25th, 1930, consisting of ^
doz. 16-oz. glasses, i doz. 12-oz. glasses, i doz. 8-oz.

glasses, I doz. 6-oz. glasses, i barber's mirror, i wall

clock, I wall case, i front bar, i back bar, and i

National cash register; which said order was duly

given and made after defendant had been convicted of

a violation of the National Prohibition Act (Chapter

2, Title 27, U. S. Codes), viz: for unlawful sale of
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intoxicating liquor on February 7th, 1930; unlawful

possession of intoxicating liquor on February 25th,

1930, and maintenance of a common nuisance on Feb-

ruary 25th, 1930.

Which said order denying defendant's petition was

duly given, made and entered on the 31st day of May,

1930, and to which the defendant by his Counsel,

George D. Toole, then and there duly excepted, and

which said exception was ordered noted by the Court.

(Tr. 48)

ARGUMENT.

Both assignments will be considered together. In

an action decided January 7th, 1930, the Circuit Court

of Appeal Fifth Circuit decided an action would not lie

to recover tax imposed on retail liquor dealers against

the appellant where he had been informed against

under the National Prohibition Act, and had been sen-

tenced and convicted under an information charging

him with possessing intoxicating liquor, with main-

taining a common nuisance, and with selling intoxi-

cating liquor, which charges were based on the same

sales which were alleged in the petition in the tax case

:

"The so-called taxes and other charges retained

in force by section 35 of title 2 of the National

Prohibition Act (27 USCA Sec. 52) and section

5 of the Willis-Campbell Act (42 Stat. 223 (27

USCA Sec. 3), are penalties or fines imposed, as

punishment for criminal misconduct. Lipke v.

Lederer, 259 U. S. 557, 42 S. Ct. 549, 66 L. Ed.
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1061 ; Regal Drug Corp. v. Wardell, 260 U. S.

386, 43 S. Ct. 152, 6y L. Ed. 318. Section 5 of

the Willis-Campbell Act (27 USCA Sec. 3) * * *

"The conviction of the appellant having been

for acts v/hich were violations of the National

Prohibition Act, and the purpose of this suit be-

ing to subject appellant to liabilities for the same
acts, created by pre-existing laws referred to in

the above set out provisions, that conviction was
a bar to this suit, if this suit, within the meaning
of that provision, is a prosecution for those acts.

The use of the word "prosecution" in describing

what is barred by a conviction for a violation of

one of the laws referred to in the above set out

provision is consistent with the absence of inten-

tion to refer only to proceedings commenced by in-

dictment or information, or on the criminal side

of the court. In ordinary usage, that word has
different meanings when used in different rela-

tions. It properly may be used to describe or in-

clude a proceeding on the civil side of a court.

Salinger v. Loisel, 26^ U. S. 224, 236, 44 S. Ct.

519, 68 L. Ed. 989; 32 Cyc. 727. The provision

in question clearly discloses a purpose to restrict

the punitive consequence of an act which is a vio-

lation of both a recently enacted statute men-
tioned and of a previously enacted statute which
was continued in force. It affords to one who
has been convicted protection against further

proceedings to subject him to punishment for the

same act or offense. When a statutory provision

deals with such a subject as a double punishment
for the same act or offense, which has long been
recognized to be at variance with right and justice,

an intention to make the benefit of the protec-

tion provided for dependent upon the form of pro-
ceeding resorted to for the enforcement of addi-
tional punishment is not to be attributed to the
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lawmakers unless such intention is disclosed.

United States v. Chouteau, 102 U. S. 603, 611, 26

L. Ed. 246. A penalty imposed for criminal mis-

conduct is none the less punitive by reason of the

fact that it may be enforced by a proceedings civil

in form. This suit as clearly seeks to subject

appellant to additional punishment for the acts for

which he was convicted as would have been sought

by an indictment or information based on the same
acts. In our opinion nothing in the language of

the provision in question warrants such a sacrifice

of substance to mere form as would be involved

by holding that this suit is not barred, because,

though it seeks to subject appellant to punishment
for the same acts for which he was convicted, it

was in form a civil proceeding.

We conclude that the above set out provision

has the effect of making the above-mentioned con-

viction of the appellant a bar to this suit. The
court erred in ruling otherwise."

La Franca v. United States T)"/ F. (2d) 269.

In Richbourg Motor Co. v. United States, et al., 74

L. Ed. 503, the Supreme Court has held that in trans-

portation cases it is the duty of the officer discovering

any person in the act of transporting liquor to seize

the liquor and take possession of the vehicle, and ar-

rest any person in charge of it, and he shall at once

proceed against the person arrested under the National

Prohibition Act. That literal compliance with the

National Prohibition Act is essential, and it affords a

complete and adequate, and the only, remedy, and that

confiscation of the vehicle may not be had under the

Internal Revenue laws.
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The li'bel of information (Tr. .12) alleges the same

time and place, and the same offense against the ap-

pellant, and does the indictment. Tr. 4 et seq.) The

basis of the charges is identical in both instances. If,

as held by the Supreme Court in the Richbourg case,

Section 40, Title 27 USCA provides an adequate, and

the only, remedy available for the unlawful transporta-

tion of liquor, the National Prohibition Act also pro-

vides a complete, adequate and an exclusive remedy

in cases involving unlawful' possession of liquor, unlaw-

ful sale, and the maintenance of a common nuisance in

connection therewith, under the provisions of Sections

39, 3S, 33, 34. 46 and 50, Title 27 USCA.
The testimony of appellant as quoted in the state-

ment of the case is uncontradicted and unimpeached

that the personal property and fixtures when seized on

February 25th, 1930, were being used to carry on a

lawful enterprise. In such cases, under the National

Prohibition Act, only the liquor and its containers were

the subject of seizure.

In re Herter; Herter v. United States, 33 F.

(2d) 400, 402.

Inasmuch as Judge Bourquin disposed of the Ryan

case, No. 6184) and of the case at bar in one opinion,

(No. 6185) we respectfully refer to our argument and

the authorities therein quoted, as being equally appli-

cable here, and further argument herein would be bui

repetitious and unnecessary.
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Our two assignments of error bring the matter

squarely before this Court, and we are firm in our

opinion that Judge Bourquin erred as specified, and

that our prayer for a reversal should be granted, with

directions to the District Court of the District of

Montana, Butte Division, to make, render and enter an

order granting appellant's petition for the restoration

to him of the property specified in his petition in the

criminal action.

Respectfully submitted,

GEORGE D. TOOEE,
C. S. WAGNER,

Attorneys for Appellant,

84-85 Owsley Block,

Butte, Montana.


